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claims 1 and 19 under the doctrine of equiv- 
alents and literally and substantively in- 
fringes claim 10. The judgment appealed 
from is accordingly affirmed with respect to 
claims 1, 10, and 19. 

Affirmed. 

Davis. Circuit Judge, dissenting in part. 

I agree with the court's opinion except for 
the use of the doctrine of equivalents to find 
infringement of claims 1 and 19. My position 
is that Caterpillar is precluded by the course 
of its prosecution of the '718 patent from 
claiming anything but literal infringement 
(with respect to the relative thickness of the 
hinge and the two flanges) of those two claims 
— and it is plain there was no literal in- 
fringement here. 

The prosecution history shows this: The 
original nine claims of Caterpillar's applica- 
tion were all rejected on the basis of 35 
U.S.C. §102 and also of 35 U.S.C. §112. 
Those rejected claims did not embody the 
"thick-thin-thick" requirement of patent 
claims 1 and 19. To avoid the rejection the 
applicant filed a continuation-in-part appli- 
cation containing new claims 1 and 19 — 
claim 1 setting forth for the first time the 
language "the driving and sealing Flanges 
being interconnected by a wall section of 
substantially thinner cross section than that of 
the flanges," and claim 19 specifying for the 
first time that the hinge was a "thin cross 
section relative to that of the ends * * V In 
his new application, the patentee expressly 
pointed out to the Patent and Trademark 
Office that (1) "the thin flexible hinge section 
in the seal ring of the present invention pro- 
vides a substantial distinction over the prior 
art" 1 and (2) that the hinge portion of the 
seal was about 0.040 inches thick as contrast- 
ed to 0.100 for the driving flange and 0.130 
for the sealing flange. All the 19 claims of the 
new application were then rejected under 35 
U.S.C. §103, but after an unrecorded tele- 
phone call (the substance of which is un- 
known) the Examiner revised the claims (in a 
now immaterial manner) and the patent 
issued. 

On the basis of the prosecution history, the 
District Court concluded that "the patent 
claims were indeed narrowed to overcome 
objections raised by the Patent Office" and 
also that Caterpillar "may be estopped from 
using the term 'thin' as relative to driving and 
sealing flanges." He decided, however, to ap- 


ply the doctrine of equivalents. I think this 
was error for claims 1 and 19, as to which, in 
my view, the patentee told the PTO in plain 
effect that those two claims meant exactly 
what they said — and no more. "A patentee 
having argued a narrow construction for his 
Maims before the United States Patent and 
Trademark Office (PTO) should be pre- 
cluded from arguing a broader construction 
for the purposes of infringement. * * * 
[VVJhenever a patentee utilizes the doctrine of 
equivalents in an infringement suit to extend 
the scope of his claims, he opens his case to 
rebuttal based on any statements he made on 
the record during prosecution." Coleco Indus- 
tries, Inc. v. U.S. International Trade Com- 
mission, 573 F.2d 1247, 1257-58, 197 USPQ 
472 (CCPA 1978, emphasis in original). See 
also Autogiro Co. v. United States, 384 F.2d 
391, 400-01, 155 USPQ 697 (Ct. CI. 1967); 
Teledyne McCormick Selph v. United States, 
558 F.2d 1000, 1006-07, 195 USPQ 261 (Ct, 
CI. 1977). There is nothing to indicate that 
Caterpillar's argument to the PTO on the 
relative thinness of the hinge was unnecessary 
or superfluous. 

Because claim 10, which does not call for 
the "thick-thin-thick" construction, was liter- 
ally infringed, I join with the majority on that 
claim. The existence of claim 10, with its 
sharp contrast in wording to claims 1 and 19, 
means to me in the circumstances that the 
inventor intended those three claims to be 
interpreted literally. Accordingly, I would af- 
firm as to claim 10 but reverse as to claims 1 
and 19. 


1 Note that the original claims had been rejected 
under §102 (as well as §112). See supra. 
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PATENTS 

1. Affidavits — Anticipation references 
(Rule 131) (§12.3) 

Patentability — Anticipation — Carry- 
ing date back of references (§51.203) 

Patent Rule 131(b) says that applicants 
shown no actual reduction to prac- 
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tice of invention in ihis country and no con- 
structive reduction prior to date of reference 
have to show conception in this country prior 
to reference's date coupled with due diligence 
from that date to application's filing. 

2. Affidavits — Anticipating references 

(Rule 131) (§12.3) 

Patentability — Anticipation — Carry- 
ing date back of references (§51.203) 

Although Patent Rule 131 refers to facts 
showing invention's completion in this coun- 
try, Rule 131(b) makes distinction between 
actual reduction to practice, which has to be 
in this country, and application's filing. 

3. Interference — Reduction to practice 

— Constructive reduction (§41.755) 

35 USC 104, which prohibits reliance on 
activity in foreign country in establishing 
ki date of invention," has express exception as 
provided in Sections 1 19 and 365; Section 1 19 
provides that when U.S. application is filed 
within year from application in convention 
country such as Netherlands, when all for- 
malities have been complied with, U.S. appli- 
cation has same effect as same application 
would have if filed in this country on date on 
which application for patent for same inven- 
tion was first filed in that foreign country. 

4. Interference — Reduction to practice 

— Constructive reduction (§41.755) 

Patentability — Anticipation — Carry- 
ing date back of references (§51.203) 

Section 119 is "patent-saving" provision 
for applicants 1 benefit, and applicant is enti- 
tled to rely on it as constructive reduction to 
practice to overcome reference's date under 
Patent Rule 131; entitlement to foreign filing 
date that can completely overcome reference 
can partially overcome reference by providing 
constructive reduction to practice element of 
proof required by Rule 131; it is statutory 
priority right that cannot be interfered with 
by construction placed on PTO rule. 

5. Patentability — Anticipation — Publi- 

cations — In general (§51.2271) 

Printed publication that is prior art under 
35 USC 102(a) is also "prior art" under 
Section 103. 


6. Interference — In general (§41.01) 

Patentability — Anticipation — Carry- 
ing date back of references (§51.203) 

Interferences involve policy questions not 
present when antedating a reference. 

7. Affidavits — Anticipating references 

(Rule 131) (§12.3) 

Patentability — Anticipation — Carry- 
ing date back of references (§51.203) 

Patent Rule 131 requires proof of diligence 
coupling conception to application's riling. 

8. Affidavits — Anticipating references 

(Rule 131) (§12.3) 

Patent Rule 131 cannot be liberally con- 
strued to point of eliminating all proof of 
diligence, no matter how short period to be 
covered. 

9. Patentability — Anticipation — Carry- 

ing date back of references (§51.203) 

In re Stempel, 113 USPQ 77, had nothing 
to do with facts where issue is not what has 
been antedated but whether reference has 
been antedated at ail. 

10. Patentability — Anticipation — Car- 
rying date back of references (§51.203) 

What applicants must prove in order to 
have possession of invention is reduction to 
practice carried back to date prior to reference 
by connecting link of diligence, else they do 
not have kind of "possession" In re Clarke, 
199 USPQ 665, and Patent Rule 131 require. 

11. Construction of specification and 
claims — "Means" claims (§22.60) 

Claim drafted in "means plus function" 
format is construed to cover corresponding 
structure described in specification and its 
equivalents. 

12. Court of Appeals for the Federal Cir- 
cuit — Weight given decision re- 
viewed (§26.59) 

Appellants to obtain reversal of rejection of 
appealed claims must clearly explain why 
Board of Appeals decision on appellants' ar- 
guments to board is wrong, not merely repeat 
those arguments hoping for different result. 
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Particular patents — Integrated Circuit 

Mulder and Wulms. Integrated Circuit, 
rejection of claims 2-4 ? 9, 31-33. 39-42. and 
44 affirmed. 


which stand rejected for obviousness under 
§103 in view of prior art disclosed in an 
article by Rodgers et al., published in the 
IEEE Journal of Solid State Circuits. Vol. 
SC-9, No. 5. pages 247 and 248 (Rodgers), 
combined with one or more of the following: 


Appeal from Patent and Trademark Office 
Board of Appeals. 

Application for patent of Cornelius Mulder 
and Henricus Elisabeth Jozef Wulms, Serial 
No. 602,473, filed Aug. 6, 1975. From deci- 
sion rejecting claims, applicants appeal. 
Affirmed. 

Steven R. Biren, Tarrytown, N.Y., for 
appellant. 

Thomas E. Lynch (Joseph F. Nakamura and 
Jere VV. Sears, on the brief) for appellee. 

Before Markey, Chief Judge, and Rich and 
Bennett, Circuit Judges. 

Rich, Circuit Judge. 

This appeal is from the July 27, 1982, 
decision, adhered to on reconsideration Octo- 
ber 19, 1982, of the U.S. Patent and Trade- 
mark Office (PTO) Board of Appeals (board) 
affirming the examiner's rejection under 35 
USC 103 of certain claims' of appellants' 
application, serial No. 602,473, filed August 
6, 1975, for "Integrated Circuit." Appellants 
claim the benefit under 35 USC 119 of a 
convention filing date in the Netherlands of 
October 9, 1974. We affirm. 

Our jurisdiction of the appeal is under 28 
USC 1295(a)(4)(A), (Pub. L. 97-164, Title 
1, §127(a), Apr. 2, 1982, 96 Stat. 37). 


Background 

This ex parte appeal from the PTO in- 
volves appellants' patent application on an 
integrated circuit, the appealed claims of 


1 The claims on appeal to the board were 2-5, 
7-9. 16-18, 20, 21, 23, 24, 31-33, 39-42, and 44. 
Claims 29, 30, and 45-47 had been allowed by the 
examiner. The board reversed the rejection of 
claims 5, 7, 8, 16-18, 20, 21, 23, 24, and 25. The 
claims on appeal to this court are 2-4, 9, 31-33, 39- 
42, and 44. 


Bcrger ct al. U.S. Pat. 3,643.235 Feb. 15, 1972 

Hart ct al. U.S. Pat. 4.056.810 Nov. 1. 1977 

(Parent filed 
May 15, 1972) 

Agraz-Guerena U.S. Pat. 4,076.555 Feb. 28, 1978 
et al. (Parent filed 

Sept. 3, 1974) 

de Troye, Digest of Technical Papers, 1974 IEEE Inter 
national Solid State 
Circuits Conference, Feb. 
13, 1974, pages 12, 13, 
and 214. 


The real party in interest here is the as- 
signee of appellants, U.S. Philips Corpora- 
tion, which is affiliated with N.V. Philips 
Gloeilampenfabrieken of the Netherlands, 
where the applicants are located. The U.S. 
patent application was prepared in the Neth- 
erlands and sent to the patent department of 
U.S. Philips Corporation in BriarclifT Man- 
or, N.Y., where it was received on July 15, 
1974. A corresponding Netherlands patent 
application was filed on October 9, 1974. The 
U.S. application was filed within a year un- 
der the International Convention on August 
6, 1975, claiming the benefit of the Nether- 
lands filing date under 35 USC 119. The 
PTO has accorded applicants that date. 
There is no question that applicants complied 
with all of the formalities required by §119 
and related PTO rules. 

Confronted with rejections of claims based 
in part, if not primarily, on Rodgers, appel- 
lants attempted to antedate, and thus remove, 
that reference as prior art, by filing declara- 
tions under 37 CFR 1.131 (Rule 131). In 
pertinent part, the rule reads (emphasis ours): 

§1.131 Affidavit or declaration of prior 
invention to overcome cited patent or 
publication. 

(a) When any claim of an application is 
rejected on reference to a * * * printed 
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publication, and the applicant shall make 
oath or declaration as to facts >hov:ing a 
completion of the i mention in this country 
* * * before the date of the printed publica- 
tion, then the * * * publication cited shall 
not bar the grant of a patent to the appli- 
cant, unless the date of such * * * printed 
publication be more than one year prior to 
the date on which the application was filed 
in this country. 

(b) The showing of facts shall be such, in 
character and weight, as to establish reduc- 
tion to practice prior to the effective date of 
the reference, or conception of the invention 
prior to the effective date of the reference 
coupled with due diligence from said date to 
a subsequent reduction to practice or to the 
filing of the application. Original exhibits 
of drawings or records, or photocopies 
thereof, must accompany and form* part of 


KPI/.-ZS S «»■:: al. 
A r ta i c L o 

Tim* — ». 


rrjLDFR et al . 
Applicants 


(Conception) 


Issues 

The primary issue is the obviousness of the 
invention as defined in the appealed claims in 
view of the references relied on. Preliminary 
thereto is the question whether the Rodgers 
article has been overcome as a reference, and 
involved in that issue is the question whether 
appellants are entitled to their Netherlands 
filing date as a constructive reduction to prac- 
tice. These questions will be considered in the 
reverse order of their statement. 


the affidavit or declaration or their absence 
satisfactorily explained. 

Applicants proved to the satisfaction of the 
PTO the receipt in this country of the draft 
patent application which was accepted as a 
fact showing conception of the invention prior 
to Rodgers 1 publication date, which date is 
taken by the PTO to be the receipt of the 
IEEE Journal containing the Rodgers article 
by the PTO on October 7, 1974. Appellants 
make a half-hearted attempt to question the 
October 7 date by pointing out that the exam- 
iner did not receive his copy until October 10, 
but the copy relied on bears a PTO receipt 
stamp of October 7, amounting to an official 
record which appellants have not disproved. 

The foregoing facts can be better visualized 
from the following chart, adapted from one in 
appellants' brief: 


(Constructive Reduction 
To Practice) 


Opinion 

[1] Adverting to Rule 131, supra, as appel- 
lants have shown no actual reduction to prac- 
tice of the invention in this country and no 
constructive reduction prior to the date of 
Rodgers, what Rule 131(b) says they have to 
show is conception in this country prior to 
Rodgers* date coupled with "due diligence 
from said date to * * * the filing of the 
application." The first question, therefore, is 
the date of conception in this country. The 
PTO (both the examiner and the board) have 
accepted July 15, 1974, the date of receipt in 
the U.S. of the draft application, as a concep- 
tion date. 


Karliuut Proven 
Date of Publi- 
cation 

10/7/7** H l0Li3 than one vettr ' 

(no time-bar) 


,u—u 


---8/6?75 

Actual U.S. 
Filing Date 


T 

7/15/7** 
Draft Patent 
Application 
Introduced 
Into U.S.A. 


10/9/7^ 

Netherlands 
Filing Date 
Accorded Under 
35 USC 119 
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The next question is whether appellants 
are entitled, as a date of constructive reduc- 
tion to practice, to the Netherlands or only to 
the actual L'.S. filing date. The examiner said 
it was the former, the board the latter. We 
agree with the examiner. 

[2,3,4] The board cited no authority for 
depriving appellants of the benefit of their 
convention filing date; it only remarked that 
"the events of concern under 3" CFR 1.131 
are events that occur in this country." It made 
no reference to §119 of the statute. We note 
that Rule 131 refers to "facts showing a 
completion of the invention in this country" 
but we also note that in (b) it makes a 
distinction between an actual reduction to 
practice (which has to be "in this country'') 
and the "filing of the application." We are 
also aware of the statute which prohibits 
reliance on "activity * * * in a foreign coun- 
try" in establishing "a date of invention," 35 
USC 104. But that same statute has an ex- 
press exception — "except as provided in 
sections 119 and 365 of this title." It is §119 
with which we are concerned. It provides that 
when a U.S. application has been filed, as 
was the application in this case, within a year 
from an application in a convention country 
such as the Netherlands, the formalities all 
being complied with, the U.S. application 

* * * shall have the same effect as the same 
application would have if filed in this coun- 
try on the date on which the application for 
patent for the same invention was first filed 
in such foreign country * * *. 

We hold that this provision entitles appellants 
to rely on their Netherlands filing date for a 
constructive reduction to practice. Section 1 19 
is a "patent-saving" provision for the benefit 
of applicants, and an applicant is entitled to 
rely on it as a constructive reduction to prac- 
tice to overcome the date of a reference under 
Rule 131. In re Ziegler, 52 CCPA 1473, 347 
F.2d 642, 146 USPQ 76 (1965) (convention 
German filing dates available to overcome 
references under §119). If entitlement to a 
foreign filing date can completely overcome a 
reference we see no reason why it cannot 
partially overcome a reference by providing 
the constructive reduction to practice element 
of proof required by Rule 131. It is a statu- 
tory priority right which cannot be interfered 
with by a construction placed on a PTO rule. 
Cf. In re Hilmer, 53 CCPA 1288, 1312, 359 
F.2d 859, 878. 149 USPQ 480, 496 (1966). 

[5,6,7] This brings us to the next question 
under Rule 131. Referring to the time chart, 
supra, appellants have their conception date 


of July 15. 1974, and their constructive re- 
duction to practice date of October 9. 1974. 
and Rule 131 requires that these dates must 
be "coupled with due diligence. " Appellants 
would have us treat this case as though it 
were an interference between them and Rod- 
gers, treating Rodgers as an applicant for a 
patent. But Rodgers is not an applicant and 
this is not an interference. Rodgers is a print- 
ed publication which is prior art under 35 
USC 102(a). unless shown not to be prior, 
and thus also "prior art" under §103. Inter- 
ference rules do not necessarily apply; noth- 
ing is to be gained by treating the situation as 
though it were something it is not. Interfer- 
ences involve policy questions not present 
when antedating a reference. The argument 
is that // this were an interference, and if 
Rodgers were an applicant who has not re- 
duced to practice at all, appellants were first 
to conceive and first to reduce to practice and 
would not have to prove diligence. This argu- 
ment "won't fly." This is not an interference. 
Rule 131 requires proof of diligence coupling 
conception to the filing of the application. 

[8] The next argument is that there is only 
a two-day period between the Rodgers' effec- 
tive date and the filing date, that diligence 
need be shown only from just prior to Rod- 
gers' date, that the gap is very short, and that 
Rule 131 should be "liberally construed." A 
liberal construction of the rule, which is 
clearly intended to benefit applicants, will 
permit applicants to show diligence from just 
prior to the date of the reference to their 
convention filing date, rather than all the way 
from their proven conception date, but liber- 
ality cannot be extended to the point of elimi- 
nating all proof of diligence, no matter how 
short the period to be covered. Appellants' 
difficulty, as they have had to admit, is that 
there is no evidence whatever of record show- 
ing diligence, and therefore they cannot com- 
ply with the rule. Focussing on the shortness 
of the gap is misleading. During the period 
between the time the draft application was 
received in this country and the time the 
application was filed in the U.S. PTO, the 
record shows no activity of any kind in this 
country. The only intervening event of record 
respecting this invention is the filing of the 
patent application in the Netherlands. Even 
that was not done until nearly 3 months after 
the draft U.S. application was dispatched. 
Under the circumstances, the PTO's refusal 
to accept the declarations as meeting the re- 
quirements of Rule 131 must be affirmed 
because of a total lack of evidence of diligence 
to couple conception to the filing date — 
leaving a hiatus — and Rodgers must be 
treated as prior art. 
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[9] Appellants assert there is "CCPA au- 
thority" contrary to the board's interpretation 
of Rule 131 which, except for its refusal of 
the convention filing date for constructive 
reduction to practice, we approve. We see 
none. Thev have relied heavilv on In re 
Stempel. 44 CCPA 820, 241 F.2d 755, 1 13 
USPQ 77 (1957). Their reliance is mis- 
plated. While the court there did construe 
Rule 131 "liberally, " and in one respect con- 
trary to its express terms to give Stempel his 
statutory rights, it was on a point having no 
bearing on the fact situation here and, more 
particularly, having nothing to do with the 
necessity for showing diligence. The essence 
of Stempel is that there the facts established 
bv affidavits under Rule 131 did not show 
that Stempel had completed the generic in- 
vention of the rejected claims although they 
did antedate "all pertinent subject matter" 
disclosed in the reference. The court held that 
sufficed, notwithstanding the words "comple- 
tion of the invention" appearing in the rule. 
The case had nothing to do with facts such as 
those controlling here where the issue is not 
what has been antedated but whether the 
reference has been antedated at all. 

[10] Another case appellants rely on is In 
re Clarke, 53 CCPA 954, 356 F.2d 987, 199 
USPQ 665 (1966). Apparently, that is where 
they got the expression "possession" of the 
invention which they use to argue that they 
were in possession of "everything relevant to 
the invention disclosed by Rodgers" before 
the date of that reference. It could be that 
they were, in the conception sense, but that is 
not the issue. What they must prove in order 
to have possession is reduction to practice 
carried back to a date prior to Rodgers by the 
connecting link of diligence, else they do not 
have the kind of "possession" Clarke and 
Rule 131 require. The rejection in Clark was 
affirmed for, among other things, lack of a 
showing of diligence and we do not see how 
the case helps appellants, who are not using 
"possession in the sense it was used in the 
Clarke opinion. 

We have examined the other cases cited by 
appellants and find them of no more help to 
their contentions than those discussed above. 

We turn now to the main issue of obvious- 
ness treating Rodgers as prior art. 

The Obviousness Issue 


a) The claimed invention 

The invention of the appealed claims is a 
particular form of an Integrated Injection 


Logic (IIL or I : L) circuit. I : L circuits contain 
numerous logic gates each comprising a pair 
of transistors, one NPN type and one PNP 
type, one such gate being shown in schematic 
form within the broken line box 21 in a 
portion of appellants' Fig. 2: 



For each transistor, shown in conventional 
symbols, the emitter, base, and collector 
(three collectors in the case of the NPN 
transistor) have been labeled E, B, and C, 
respectively. In the arrangement shown, the 
NPN transistor (on the right) is called the 
"inverter" transistor, and the PNP transistor 
(on the upper left) is called the "complemen- 
tary" transistor. The emitter 14 of the PNP 
transistor is called the "injector." Note that 
the collector of the PNP transistor is connect- 
ed to the base of the NPN transistor, and the 
base of the PNP transistor is connected to the 
emitter of the NPN transistor. 

A significant feature of this simple ar- 
rangement is that the two sets of electrically 
connected portions of the transistor pair can 
each share a common physical region of the 
doped semiconductor material in which they 
are formed. Thus, the arrangement lends it- 
self to certain clever layouts or "topologies" of 
variously doped semiconductor material in the 
design of integrated circuits containing vast 
arrays of these gates. Appellants disclose an 
example of their topology in their Fig. 5: 
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Fig. 5 


The PTO solicitor aptly described this fig- 
ure in his brief: 

The inverter NPN transistors are layed out 
in horizontal rows, whereas the conductive 
metal electrical interconnections are dis- 
closed as vertical columns 86. Also, the 
emitters of the complementary PNP tran- 
sistors are indicated by blocks 87, disclosed 
as vertical rails or columns on either side of 
the device, and the conductive metal electri- 
cal connections for the PNP transistor are 
labeled 88. The horizontal blocks 61-85 are 
the collectors for the PNP transistors, as 
well as the bases for the NPN transistors. 
* * * Finally, the unlabeled squares shown 
adjacent blocks 61-85 are the output collec- 
tors for the NPN transistors. 
Appellants describe their invention thus: 

A principle object of the invention is the 
provision of an I 2 L circuit having a topol- 
ogy or layout which particularly lends itself 
to the use of computer-aided design, but 
where the usual loss of packing density 
previously associated with such techniques 
is minimized and where there is little sacri- 
fice in the switching speed or delay time of 
the logic gate circuits. 


The concept embodied in appellants' 


structure is to provide a column of comple- 
mentary transistor emitter zones adjacent 
and parallel to an array of parallel-extend- 
ing straight conductors or signal tracks. An 
array of inverter transistor gate circuits 
occupying different lengths are arranged in 
rows crossing the signal tracks and extend- 
ing from a location in the vicinity of the 
complementary transistor emitter zones. 
The connections to the base regions and 
one or more collector regions in each in- 
verter transistor gate circuit are made at 
the intersections of the straight signal 
tracks with the base and collector regions, 
regardless of the lateral spacing between 
the connections in a given row. That is why 
the lengths of the rows occupied by some of 
the gate circuits are different and why the 
spacing in the base and collector connec- 
tions in a given row are different from 
those in another row. 

Claim 39 is typical of the claims on appeal: 
39. An integrated circuit comprising a 
common semiconductor body portion, said 
body portion comprising plural gate cir- 
cuits each comprising at least one inverter 
transistor having emitter and base zones 
and at least one collector, and a comple- 
mentary transistor connected to the inverter 
transistor for biasing same and having 
emitter, base and collector zones with the 
complementary transistor having its collec- 
tor zone connected to the inverter transistor 
base zone, and each gate circuit having 
means connecting the complementary tran- 
sistor base zone and the inverter transistor 
emitter zone in a d.c. path, said inverter 
transistor being arranged along substan- 
tially parallel rows with all the inverter 
transistor collectors of the same gate circuit 
being located along the same row and 
wherein at least some of the gate circuits 
occupy different lengths in the row direc- 
tion, means for interconnecting inverter 
transistor collectors and base zones of dif- 
ferent gate circuits located in different rows 
to form desired logic, said inverter transis- 
tor collector and base zone interconnecting 
means comprising a group of elongated 
signal tracks substantially all of which ex- 
tend substantially their entire length in 
mutually parallel straight lines and over 
the body substantially transversely to the 
row directions, said signal-track-intercon- 
nected collectors in different rows being 
located under the interconnecting signal 
track, at least plural tracks in the group of 
signal tracks interconnecting gate circuits 
in nonadjacent rows and crossing over at 
least one gate circuit in an intervening row, 
a plurality of said gate circuits each having 
connections to said signal tracks that are 
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spaced apart in the row direction by dis- 
tances that are different from the spacing of 
signal track connections to other gate cir- 
cuits, the biasing complementary transistor 
emitter zones being located along a column 
extending parallel to and located alongside 
the said group of signal tracks, and means 
for isolating adjacent rows of inverter 
transistors. 

b. The references 

The primary reference is Rodgers, which 
discloses application of a "layout algorithm' 1 
to produce an PL circuit layout resembling 
that of appellants except that is has regular 
rows of doped semiconductor regions all of 
equal length. Rodgers contains no explana- 
tion of why these regions all have the same 
length. 

The article by de Troye discusses some of 
the trade-offs involved in varying the physical 
arrangement of the N-type semiconductor 
with respect to the injector. Also disclosed is 
an I 2 L circuit in which the base regions vary 
in size and shape, but in which the circuit 
components nevertheless form an ordered 
array. 

Agraz-Guerena shows an PL circuit hav- 
ing an annular structure which contains 
heavily doped, low resistivity base regions. 

Hart shows an PL memory circuit, and a 
conventional PL circuit including the use of 
electrically insulative material to isolate the 
separate base regions. 

Berger shows the use of separate external 
PNP current sources in a complementary 
transistor device which the examiner charac- 
terized as a forerunner to PL circuitry. 

c. The rejections 

There are four obviousness rejections, 
which will be discussed separately. Inasmuch 
as the solicitor in his brief incorporated by 
reference the position of the board, it is the 
board's position which will be set forth in 
connection with each rejection. 

(1) Claims 9, 39-41, and 44 stand rejected 
as obvious from Rodgers 1 disclosure of an 
ordered array of PL elements having the 
same length considered together with de 
Trove's disclosure of an PL device having 
base regions of varying lengths. The board 
agreed with the examiner that one skilled in 
the art would have been motivated to increase 
the packing density of a Rodgers-type array 
by making the base regions only as long as 
necessary as taught by de Troye. Appellants 
had argued to the board that Rodgers had 
made all of his bases of equal length in order 


to achieve the desirable result of equalizing 
capacitances. However, the board found no 
basis for this argument in the Rodgers' arti- 
cle, and opined that, even if appellants were 
correct, equalized capacitance and high pack- 
ing density were obvious trade-offs. Appel- 
lants also argued that the layout of their array 
lent itself particularly well to computer-aided 
design. The board rejected this argument as 
well, because the claims are not limited to 
computer-aided design, and because it felt 
that the elements in Rodgers* arrays are also 
arranged so as to be susceptible to computer- 
aided design. The board paid special attention 
to claim 9, which depends from claim 39 and 
recites additionally "means to reduce the in- 
put series resistance of the gate circuits.' 1 The 
board asserted that the arrangement disclosed 
in de Troye comprised such means. 

On appeal, appellants adhere to their posi- 
tion that to make the gate circuits in Rodgers 
of varying lengths would be "contrary to the 
intent of Rodgers." This argument is not 
convincing. Appellants concede that Rodgers 
does not reveal why the gates are all the same 
length, so that there is manifestly no "intent 11 
to which varying length can be contrary. 
Appellants also repeat their assertions about 
how their layout lends itself to computer- 
aided design. They say that de Trove's layout 
is not a matrix-ordered array, and so, pre- 
sumably, not as well suited to computer-aided 
design. Rodgers, however, is manifestly a ma- 
trix-ordered layout, and appellants have not 
shown what differences between their inven- 
tion and what is suggested by Rodgers and de 
Troye considered together would make their 
invention superior for computer-aided design. 

[11] With respect to claim 9, we note that 
it is drafted in "means plus function" format, 
so that it is "construed to cover the corre- 
sponding structure * * * described in the 
specification and equivalents thereof." 35 
USC 1 12. As stated above, the board said that 
de Troye's arrangement constituted means to 
reduce input series resistance. Appellants 
have neither asserted nor shown that de 
Troye's structure is not the equivalent of the 
structure disclosed in their specification for 
reducing input series resistance. 

In view of the above, we affirm the decision 
of the board with respect to the above rejec- 
tion of claims 9, 39-41, and 44. 

(2) Claims 9 and 42 stand rejected for 
obviousness from Rodgers and de Troye as 
discussed, together with Agraz-Guerena's dis- 
closure of heavily doped, low resistivity base 
portions. Appellants argued to the board that 
it would not have been obvious to use the 
teachings of Agraz-Guerena in a matrix PL 
array because Agraz-Guerena teaches an an- 
nular structure. The board saw no reason 
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whv such a structure would not be suitable in 
a matrix array, and in addition noted that 
claims 9 and 42 are not limited to appellants' 
disclosed comb-type arrav. On appeal, appel- 
lants repeat their conclusory assertion that 
Agraz-Guerena's annular structure would 
have made application of its teachings to a 
comb-type structure nonobvious. In the ab- 
sence of specifics or evidence as to why this is 
the case, we cannot say that the board erred 
in affirming the examiner's rejection. Hence, 
the board's decision with respect to this rejec- 
tion is affirmed. 

(3) Claims 2-4 stand rejected on Rodgers 
and de Trove together with Hart's disclosure 
showing the physical structure of a conven- 
tional PL circuit. Both before the board and 
this court appellants have not argued that 
claims 2-4 recite patentable subject matter 
independently of claim 39, from which they 
depend. Inasmuch as we have affirmed the 
board's decision with respect to claim 39, we 
affirm it with respect to claims 2-4 as well. 

(4) Finally, claims 31-33 stand rejected on 
Rodgers, considered together with Hart's 
teaching of a conventional PL structure, and 
Berger's teaching of separate current sources. 
The board said that in view of these combined 
teachings, the use of an external conductor to 
couple the inverter base and current source 
collector would have been obvious. The board 
also stated that Hart suggests internally cou- 
pling transistor regions, and noted that claims 
31-33 do not appear to distinguish over what 
appellants had illustrated as prior art in Fig. 
1 of their application. 

The board's affirmance of this rejection is 
the only decision on nonobviousness which 
appellants addressed in their request to the 
board for reconsideration. Therein they said 
that Berger does not show the electrical con- 
nection between the complementary transistor 
base zone and the inverter transistor emitter 
zone and at the same time an external connec- 
tion between the complementary transistor 
collector zone and to the inverter transistor 
base zone as specified in claim 31. Appellants 
also contest the board's assertion that claims 
31-33 read on what appellants labeled prior 
art in their specification. In denying the re- 
quest for reconsideration, the board empha- 
sized that the rejection had been premised on 
Berger together with Rodgers and Hart, not 
on Berger alone, and that Berger did indeed 
show those features for which it had been 
cited. The board also reaffirmed its belief that 
claims 31-33 read on conceded prior art. 

On appeal, appellants now assert that 
Berger has u no relevance to appellants' gate 
array" and that the teachings of Rodgers and 
Hart cannot be combined with those of 
Berger to "render the present invention obvi- 


ous." Appellants then proceed to assail the 
board's decision with exactly the same argu- 
ments which were unavailing before the 
board. 

[12] We find these arguments unpersua- 
sive. Appellants offer only unsupported con- 
clusions which find no basis in any evidence 
of record. In short, we find appellants' mere 
repetition of arguments fully. answered by the 
board. To obtain reversal, appellants must 
clearly explain why the board decision on 
those arguments is wrong, not merely repeat 
arguments made to the board hoping for a 
different result. We therefore affirm the deci- 
sion of the board with respect to claims 31-33. 

The decision of the board affirming rejec- 
tions of all appealed claims, 2-4, 9, 31-33, 39- 
42, and 44 is affirmed. 

Affirmed. 
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PATENTS 

1. Court of Appeals for the Federal Cir- 

cuit — Jurisdiction (§26.55) 

CAFC has jurisdiction under 28 USC 1295 
to decide whether federal district court has 
jurisdiction of case under 28 USC 1338(a). 

2. Jurisdiction of courts — Declaratory 

judgment — In general (§43.301) 

Patent license need not be terminated be- 
fore patent licensee can bring federal declara- 
tory judgment action. 

3. Court of Appeals for the Federal Cir- 

cuit — Jurisdiction (§26.55) 

CAFC has inherent jurisdiction to deter- 
mine its own jurisdiction; under 28 USC 
1295 CAFC is granted exclusive jurisdiction 
to review final decisions of district courts 
whose jurisdiction was based in whole or in 
part on Section 1338. 

4. Court of Appeals for the Federal Cir- 

cuit — Jurisdiction (§26.55) 

CAFC was formed to provide uniformity 
in patent field and to prevent forum shop- 
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